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Before: Judge M anniry



These cases are before n e on petitions for assessn ent of civil pera kty filed by the
Secretary of Labor, acting through the M ire Sifety ard Hea lth A dn inistration ("M SHA' "),
agairst Mobile Pren ix Sird ard Gravel Con pary ("M obile Pren iX), Don DeW ild, ard K efth
Bu escher, pursiart to sections 105 ard 110 of the Federal M ine Sifety ard Hea kh A ct of
1977, 30 USC."" 815 ard 820 (the "Act"). The citation in ech péian, No. 4423012,
alleges that the respordents violated 30 C.FR. 5616002(c). The citation a ko a lleges that
the vioktion was of a synifiant ard substarnti | reture ard was caused by the operator3
urwarrartable faibire to con ply with the safety stardard.

A hearirg was held in these cases In Denver, Colorado. At the beg innirny of the
secord day of the heariny, coursel for the parties arnmounced that they reached a settlen ent of
all ssues Inthese cases. (Tr. 282-84). Sibsequently, the Secretary filed a n otion for approva l
of settlen ent incorporatiry all of the term s ard cord itions of the settlen ent.

In the n otion, the Secretary states that based on "additiona 1 inform ation preserted IN
the course of this litigation, coursel for the Secretary has corcluded that irsu fficient evidence
exists to pursue the® 110(c) pern lties aga irst either Mr. DeW ild or M r. Buescher." (M otion
at 3). The Secretary agrees to withdrawa I the pera lties she proposed aga irst M essrs. DeW ik
arnd Biescher. The Secretary a ko agrees to reduce the proposed pera lty agairst M obile Pren ix
fron 2,000 to $1600. Inreduciny the pern lty, the Secretary corsidered "certainn itigatiry
factors, includirg the fact that the en ployees refererced in the citation had received lock out
ard safety lire trainirg, as well as the fact that there existed conflicding evidence rejardiry the
actual hazard presert” (Motionat 4). Mobile Pren ixagrees to pay the an ended pers ky.
The parties do not seek other n od ific tions to the citation.

I have corsidered the represertations, docun entation, ard the evidence preserted at the
hearirg, ard 1 corclude that the proffered settlen ent is appropriate urder the criteria set forth
In Section 110 (1) of the A ct.

A ccord iny ly, the n otion for approva I of settlen ent ®RA NT ED, the pera Kies aga irst
Don DeWild ard Keith Biescher ardV THDRAW N ard M obile Pren ix S nid & Gravel
Con pary SORDERED TO PA Y the Scretary of Labor the sun of $1600.00 within 30
days of the date of this decision. Upon payn ent of the peru lty, these proceedinys are
D IS/ IS=D.

Richard W. M anniry



Adn instrative Law Judge
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